
Agreement to Terminate 
Build, Own, Operate & Maintain 

Public Safety Communications System Agreement 

Motorola Solutions, Inc. (“Motorola”) and the Bay Area Regional Interoperable Communications 
System Authority, a joint powers authority formed under California Government Code Sections 
6500 et seq.  (the “Authority”), enter into this Agreement to Terminate (this “Agreement”) that 
certain Build, Own, Operate, and Maintain Public Safety Communications System Agreement 
entered into by Motorola and the Authority effective January 30, 2012 (the “BOOM Agreement”).  
Motorola and the Authority may be referred to individually as a “Party” and collectively as the 
“Parties.”  Capitalized terms as used in this Agreement shall have the same meaning as defined in 
the BOOM Agreement. 

The Parties enter into this Agreement with reference to the following factual recitals: 

A.  Section 12.4 of the BOOM Agreement indicates that (1) the Parties may terminate the BOOM 
Agreement by mutual agreement; (2) the performance obligations of Motorola under the BOOM 
Agreement during the Deployment Stage are contingent upon the continuing approval of the NTIA; 
(3) if, during the Deployment Stage, the BTOP Grant is terminated for any reason, either Party 
shall have the right to terminate this Agreement by giving written notice of termination to the other 
party; and (4) before exercising this termination right, the Parties will meet and confer to discuss 
the Grant termination and whether there are any reasonable financing alternatives. 

B.  On February 22, 2012, the Middle Class Tax Relief and Job Creation Act of 2012 (the “Act”) 
was enacted. 

C.  On or about May 11, 2012, the NTIA notified Motorola that it was partially suspending the 
project funded by the BTOP Grant “in order to address the potential effect of Title VI of the Middle 
Class Tax Relief and Job Creation Act of 2012 (the “Act”) on your award.”  This notice, a copy of 
which is attached to this Agreement as Exhibit 1, indicated the NTIA understood that although 
Motorola has “made every effort to comply with the terms and conditions of your award, Congress 
has enacted subsequent legislation [i.e., the Act] that will prevent you from remaining in 
compliance with certain terms and conditions of your award.”  In the section of this notice letter 
entitled “Reason for Partial Suspension”, the NTIA made clear that as a result of the Act but 
“through no fault of your own”, Motorola would be unable to comply with the BTOP Grant 
requirements.  Although not specifically addressed, nothing in the NTIA’s notice letter suggests 
that the partial suspension was due to the fault of the Authority. 

C.  This partial suspension remains effective. Due in large part to that delay, Motorola applied to 
the Department of Commerce Grants Department and received an extension to the grant period; 
the BTOP Grant now expires December 31, 2013. 

D.  As a result of the Act, FirstNet was created to functionally replace the Public Safety Spectrum 
Trust concerning the role of leasing to the Authority the Licensed Frequencies that were 
contemplated and necessary for this project.  Around February 12, 2013, FirstNet contacted the 
Authority and Motorola to negotiate a Spectrum Management Lease Agreement (the “SMLA”).  The 
Authority and Motorola, in good faith, each invested significant time and resources negotiating a 
proposed SMLA with FirstNet; despite those efforts, the negotiations were not successful and no 
longer continue.  At FirstNet’s direction, negotiations of the SMLA were discontinued on November 
15, 2013.  On December 17, 2013, FirstNet announced it was not able to reach agreement with the 
Bay Area Regional Interoperable Communications Systems Authority (BayRICS)/Motorola 
Solutions, Inc.   



2 
 

E.  Motorola and the Authority each believe the above mentioned partial suspension of the BTOP 
Grant and the impasse concerning the SMLA are Force Majeure events which prevent the 
successful completion of the project as contemplated in the BOOM Agreement.  Therefore, after 
meeting and conferring as required by the BOOM Agreement, the Parties wish and intend by this 
Agreement to accomplish the following: (1) terminate by mutual agreement the BOOM Agreement; 
(2) mutually release each other for all known and unknown claims arising from the BOOM 
Agreement; (3) jointly communicate this termination event to all relevant constituencies, including 
parties to Site Access and Use Agreements, and facilitate the termination of each Site Access and 
Use Agreement; and (4) perform all other acts as may be reasonable under the circumstances to 
wind up the project as efficiently and amicably as possible.  

THEREFORE, the Parties hereby agree as follows: 

1.  The BOOM Agreement is terminated by mutual agreement effective as of January 9, 2014 (the 
“Termination Date”).  Section 16.11 of the BOOM Agreement indicates those provisions which 
survive termination of the BOOM Agreement. 

2.  Each Party, on behalf of itself, its officers, employees, directors, members, shareholders, 
agents, representatives, successors, and assigns, hereby fully and forever releases and 
discharges generally and specifically the other Party and its officers, employees, directors, 
members, shareholders, consultants, subcontractors, agents, representatives, successors and 
assigns, from all claims, demands, liabilities, duties, obligations, acts or omissions, controversies, 
damages, losses, costs and expenses, actions, and suits of any kind or theory of liability, whether 
known or unknown as of the Termination Date, that arise under the BOOM Agreement (“Mutual 
Release”).  Notwithstanding the preceding sentence, this Mutual Release is not intended to release 
(i) either Party from its indemnification obligations for Third Party Claims as defined in Section 13.4 
o f the BOOM Agreement or (ii) either Party for claims arising as a result of a breach of this 
Agreement. 

3.  The Parties intend for the above release to apply to both known and unknown claims as 
permitted by California Civil Code section 1542, which states:  “1542.  A general release does not 
extend to claims which the creditor does not know or suspect to exist in his or her favor at the time 
of executing the release, which if known by him or her must have materially affected his or her 
settlement with the debtor.”  

4.  Motorola and the Authority will jointly communicate the termination of the BOOM Agreement to 
all relevant constituencies, including the parties to Site Access and Use Agreements, and will work 
together to facilitate the termination of each Site Access and Use Agreement.  
 
5.   Motorola and the Authority will perform all other acts as may be reasonable under the 
circumstances to provide for the orderly wind down of their public-private collaboration under the 
BOOM Agreement (including the termination of Site Access and User Agreements) as efficiently 
and amicably as possible. 
 
6.  In agreeing to this Agreement, the Parties represent that they have had the opportunity to 
consult with their legal or other advisors concerning this matter; and will reasonably cooperate with 
each other to carry out the purposes of this Agreement.  Neither the existence of this Agreement, 
nor the Mutual Release accomplished by this Agreement, shall be cited, used, construed, or 
interpreted as an admission of liability by any Party to this Agreement.  The Parties acknowledge 
that this Agreement has been negotiated by them and agree that this Agreement should not be 
construed in favor of or against either of them. 
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7.  This Agreement is governed by and construed in accordance with the laws of the State of 
California. Each Party irrevocably agrees to submit to the exclusive jurisdiction of the courts in such 
state over any claim or matter arising under or in connection with this Agreement. 
 
8.  This Agreement, including all Exhibits, constitutes the entire agreement of the Parties regarding 
the subject matter of the Agreement and supersedes all previous agreements, proposals, and 
understandings, whether written or oral, relating to this subject matter.  This Agreement may be 
amended or modified only by a written instrument signed by authorized representatives of both 
Parties.  
 
9.  Each Party represents that it has obtained all necessary approvals, consents and authorizations 
to enter into this Agreement and to perform its duties under this Agreement; the person executing 
this Agreement on its behalf has the authority to do so; upon execution and delivery of this 
Agreement by the Parties, it is a valid and binding contract, enforceable in accordance with its 
terms; and the execution, delivery, and performance of this Agreement does not violate any bylaw, 
charter, regulation, law or any other governing authority of the Party. 
 
10.  All capitalized terms not defined herein shall have the meanings set forth in the BOOM 
Agreement. 
 
This Agreement is executed by the Parties. 
 
Motorola Solutions, Inc.  
 
 
By: _________________ 
Name: ______________ 
Title: ________________ 
 
Bay Area Regional Interoperable Communications System Authority  
a joint powers authority 
 
 
By: _________________ 
Name: Richard T. Lucia 
Title: Chair, BayRICS Authority 
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EXHIBIT 1 

BTOP GRANT PARTIAL SUSPENSION NOTICE  

MAY 11, 2012 

 










